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OPINION

The victim, Ms. Bennie Faye Leggett, testified that between 6:30 and 7:00 p.m. on the
evening of November 22, 1999, she was sitting in her den watching televison when a black man
entered her house and asked her if she had any money. She responded that she had “alittle,” and
the man then brandished abox cutter with the blade displayed, tellingher hewanted her money. Ms.



Leggett retrieved her billfold and gave the man two twenty dollar bills and several one dollar bills.
The man took the bills, as well as some change laying on atable, and left. Ms. Leggett then locked
her doorsand called the police. Ms. Leggett testified that she had been“terrified” by the encounter.
When the police arrived, they discovered that a storm window had been removed from a back
bedroom window, and the window opened. Ms. Leggett did not identify the Defendant at trial.

GeorgeBoykintestified tha hewasaneighbor to Ms. Leggett, and that he saw the Defendant
standing in hisyard on the evening of the burglary. Mr. Boykin did not know why the Defendant
was there. The Defendant asked Mr. Boykin for aride to Bdls, where the Defendant lived. Mr.
Boykin accommodated the Defendant, and when he returned, found “a yard full of police.” In
responseto the officers’ questions, Mr. Boykin explained where he had dropped off the Defendant.
Mr. Boykin testified that there “[w]asn’t nothing wrong with [the Defendant] when [he] saw him.”

Officer Jeff Sillsresponded to thecall and pokewith Ms. Legget. Officer Sillstestified that
Ms. Leggett was “very upset.” Ms. Leggett explained what had happened and gave Officer Sillsa
description of the burglar. After speaking with Ms. Leggett and Mr. Boykin, Officar Sills
apprehended the Defendant and recovered an orange box cutter from arear pocket of the Defendant’ s
jeans. Officer Sills aso recovered thirteen dollars and alighter from the Defendant’ s person, and
acrack pipefoundinthe Defendant’s“vicinity.” Officer Sillstestifiedthat the Defendant appeared
to be under theinfluence of sometype of intoxicant, and for that reason decided not to interview him
that night.

Officer Sillstestified that he and Deputy Barney Robertson interviewed the Defendant the
next day at about 4:00 in the afternoon. The Defendant was* very apologetic,” andbegan explaining
what had happened as Officer Sills was trying to read him his rights. Officer Sills asked the
Defendant to stop until he was finished with the rights waiver, and the Defendant subsequently
signed the rights waiver form. The Defendant confessed to the events of the previous night, and
Officer Sills asked him to write out his statement. The Defendant told Officer Sills that he wanted
Officer Sills to write the statement, which Officer Sills did. The Defendant then signed the
statement. The text of the statement is as follows:

| Larry Brooks walked from Gadsden to Fruitvale at which time |
walk up to the house to rear and took the window screen and the
storm window out, at which time | Larry Brooks went into house] ]
[T]he victim was watching tv and told her to give me her money. |
could have had the box cutter in my hand[.] | got two $20.00 bills
from her purseand | Larry Brooks left went across the street and got
aride from GeorgeBoykinto Bells. | got the crack cocaine from off
Woods Road.

Officer Sills testified that, the next day, the Defendant sent out a letter to Officer Sills for
delivery to Ms. Leggett. Theletter wassigned by the Defendant. Thetext of theletter isasfollows:
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Hi! | just want to say I’'m sorry for my actions. | was druged [sic],
hope you can forgive me. | hardly remember what happen and |
really fill [sic] bad. | hopel can get help from the courts. | know I'm
introuble but I’m not abad person. | was doing great until | smoked
abad piece of dope. Seem like | lost my mind and | think [sic] God
for not allowing me to harm you because | had no control of my
body. Pleasedon’t hate me, I’'m sorry. | no[sic] you believein God
so ask God to help me although | did you wrong. It wasn’'t meant to
be. I'msorry. Larry

Deputy Barney Robertson did not participate in the Defendant s apprehension, but did
participate in taking the Defendant’s statement the next day. Deputy Robertson testified, “[the
Defendant] told us exactly where -- what window he went through and that he want[ed] to go ahead
on and get it over with because he didn’t want to bring thisold lady to trial and drag her through all
thisstuff.” Accordngto Deputy Robertson, the Defendant subsequently explained that “ he couldn’t
write that good that he wished somebody would write [his statement] for him.”

The Defendant testified, and stated that he “did not break in [Ms. Leggett’ s| house and [he]
did not rob her.” With respect to his confession, the Defendant testified that when Officer Sillsand
Deputy Barney took him out of his cell, they told him that if he “didn’t apologize to that woman,
[he] wasgoing to beinjail alongtime.” The Defendant also stated that one of the officerstold him
that the victim had given his name and that they had his fingerprints on the victim’s purse. He
denied telling Officer Sills the matters contained in the written statement, stating that he signed a
blank piece of paper. He admitted writing theletter of apology, explaining that hewroteit the night
he was apprehended while he was “strung out” on cocaine and after he was told that he would be
there“along time” if hedidn’t apologize. The Defendant testified that he gavetheletter to Officer
Sillsthe next morning, explaining that if the victim could identify him, he would “take the charge.”
The Defendant testified that he was inFruitvaleto visit “ Sarah and them’ shouse” but they weren't
home, so he walked over to Mr. Boykin's house to get aride to Bells.

On cross-examination the Defendant explained that he had been carrying the box-cutter
because he had used it earlier in the day to lay arug. Also on cross-examination, the Defendant
denied that he signed the rights waiver form, and explained that he asked for the letter of apology
to be returned to him after he “ came down” from the cocaineand realized he hadn’t committed the
crimes. He stated that Officer Sills refused to return the letter. The Defendant also testified on
cross-examination that he remained “strung out” from the cocaine for two weeks. The Defendant
testified that he admitted to the crimes “[b]ecause they made me feel like | did while | was on the
drugs.”

The Defendant first contends that thetrial court erred in refusing to suppresshis statement.
Weinitialy note that “atrial court’ sfindings of fact in a suppression hearing will be upheld unless
the evidence preponderatesotherwise.” Statev. Odom, 928 S.\W.2d 18, 23 (Tenn. 1996). Moreover,
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guestions of witness credibility, the weight and value of the evidence adduced at the suppression
hearing, and resolution of conflictsin the evidence are matters entrusted to thetrial judge asthetrier
of fact. 1d. When reviewing atrial court’s ruling on amotion to suppress, this Court may consider
both the evidence adduced at the suppression hearing and the evidence presented during the
subsequent trial. See State v. Henning, 975 S.W.2d 290, 299 (Tenn. 1998).

During the suppression hearing, Officer Sills, Deputy Barney Robertson, and the Defendant
testified similarly to their testimony at trial. That is, the law enforcement officers testified that the
Defendant made a voluntary confession, and the Defendant testified that he did not, but merely
signed ablank piece of paper that Officer Sillsthen filledinwith Officer Sills' version of the events.
Thetrial court ruled at the suppression hearing as follows:

So, it comes down here to an assessment of the credibility of
the witnesses which | would find more reasonable on behalf of the
State based on their demeanor, their sourcesof information and things
likethat. | don’'t find it believable or plausible that the officers had
him sign a blank piece of paper and then filled in the information.
So, in essence, | deny the Motion to Suppress.

The evidence does not preponderate against the trial court’ s findings. Thisissue is without merit.

The Defendant next contends that the evidenceis not sufficient to sustan his convictions,
pointing out that a confession must be corroborated by sufficient independent proof to support a
guilty verdict. We acknowledge that, as recently noted by our supreme court, “[i]t is a well-
established principle of law in this state that a conviction cannot be founded solely upon a
defendant’ s confession, and our cases have long required some corroborating evidence in order to
establish the corpus delicti.” State v. Smith, 24 SW.3d 274, 281 (Tenn. 2000). However, the
corroborating evidence issufficient if it tends to connect thedefendant withthe commission of the
offense, even where the evidence is slight and entitled to but little weight when standing alone. |d.
(citing Ricketts v. State 241 S.\W.2d 604, 606 (Tenn. 1951)).

Inthiscase, the Defendant’ s confession is corroborated by his presence near the scene of the
crime and the presence of the box-cutter on hisperson. While this evidence may, indeed, be only
“dlight,” it is sufficient to corroborate the Defendant’ s confession. Accordingly, the evidence is
sufficient to support the Defendant’ s convictions, and thisissue is without merit.

Although not raised by either party in this appeal, we find plainerror requiring the reversal
on double jeopardy grounds of the Defendant’s convictions of theft and aggravated assault. See
Tenn. R. Crim. P. 52(b). Theft isalesser-included offense of aggravated robbery. See generally,
State v. Burns, 6 S\W.3d 453, 466-67 (Tenn. 1999). See also State v. Bowles, 52 SW.3d 69, 79
(Tenn. 2001); State v. Hayes, 7 SW.3d 52, 56 (Tenn. Crim. App. 1999) (finding that “theft is a
lesser included offense of robbery and aggravated robbery.”) Because the Defendant’s theft
conviction in this case is based upon the same facts as his aggravated robbery conviction, double
jeopardy principles require that his theft conviction be dismissed. See Hayes, 7 SW.3d at 55-56
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(noting that “[a] n offense encompassedin total within another offense . . . does not require proof of
an additional fact, and it istherefore considered the same offense and barred by double jeopardy.”)

Doublejeopardy considerations also require reversal of the Defendant’s aggravated assault
conviction. In State v. Denton, 938 S.W.2d 373, 381 (Tenn. 1996), our supreme court set forth a
four-step analysis for determining whether multiple convictions arising from the same conduct are
barred by Tennessee’ s constitutional prohibition against double jeopardy: (1) a comparison of the
statutes giving rise to the convictions under Blockburger v. United States; (2) an analysis of the
evidence used to prove the offenses; (3) a consideration of whether there were multiple victims or
discrete acts; and (4) acomparison of the purposes of the respective statutes. No one of these steps
isdeterminative; rather the results of each must be weighed and considered in relation to each other.
Id.

The Blockburger test providesthat “where the same act or transaction constitutesaviol ation
of two distinct statutory provisions, thetest to be applied to determinewhether therearetwo offenses
or only one iswhether each provision requires proof of an additional fact which the other doesnot.”
Blockburger v. United States, 284 U.S. 299, 304 (1932). Aggravated robbery, ascharged and proved
In this case, isthe intentional or knowing theft of property from the person of another by violence
or putting the person in fear, accomplished with a deadly weapon. See Tenn. Code Ann. § 39-13-
402(a)(1) (emphasisadded). Aggravated assault, aschargedand proved inthiscase, isintentionally
or knowingly causing another to reasonably fear imminent bodily injury, accomplished with adeadly
weapon. Seeid. 8 39-13-102(a)(1)(B). Thus, aggravated robbery requires a theft of property, an
element which is not required for a conviction of aggravated assault. Aggravated assault requires
that the victim “reasonably fear imminent bodily injury,” an element not necessarily required for
aggravated robbery. Accordingly, we concludethat aggravated assault and aggravated robbery are
not the “same” offense under Blockburger.

The other three steps of Denton indicate, however, that the Defendant’ sdual convictionsfor
aggravated assault and aggravated robbery in this case are based on the “same” offense and are
therefore barred by double jeopardy. The same evidence was used to prove both offenses: the
Defendant accosted the vidim in her home and brandished a box cutter in order to persuade her to
give him money. Therewasbut asinglevictim, and asingleact. The purposeof each statute isto
prevent assaults and robberies with deadly weapons. Accordingly, we conclude that, under the
principles set forth in Denton, the Defendant’s dual convictions for aggravated robbery and

1Aggravated robbery may be committed without any fear on the part of the victim, if it is accomplished by
violence. See Tenn. Code Ann. § 39-13-402(a)(1). Pointing a deadly weapon at the victim during the course of an
aggrav ated robbery, aswas done in this case, constitutes violence. See State v. Allen,  S\W.3d __, _ ,2002 Tenn.
LEXIS 76, at *8 (Tenn. 2002). But see State v. Aaron Benard Gray, No. 02C01-9707-CC-00270, 1998 Tenn. Crim.
App. LEXIS 505, at *6-7 (Jackson, May 1, 1998) (“[a]ggravated assault causing another to reasonably fear imminent
bodily injury by the use of adeadly weapon is alesser included offense of aggravated robbery by the use of a deadly
weapon.”)
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aggravated assault are barred by double jeopardy. Therefore, we reverse and dismiss the
Defendant’ s conviction for aggravated assault.

In his next issue the Defendant contends that the trial court erred when it conducted his
sentencing hearing on the forty-sixth day following the guilty verdicts. The Defendant relies upon
aprovision of our sentencing statuteswhich states, inpertinent part, “[b]ef ore imposing sentence or
making other disposition upon . . . a verdict . . . of guilty, the court shall conduct a sentencing
hearing without unreasonable delay, but in no event more than forty-five (45) days after thefinding
of guilt....” Tenn. Code Ann. § 40-35-209(a).

We first note that “it is the general rulein Tennessee that statutory provisions which relae
tothe mode or time of doing an act to which the statute applies are not to be mandatory, but directory
only.” Statev. Jones, 729 S.W.2d 683, 685 (Tenn. Crim. App. 1986). Thisgeneral rule gpliesto
thisparticular provision. 1d. Moreover, the Defendant has demonstrated no prejudiceresulting from
this one day delay, andistherefore entitled to no relief. Seeid. (finding that “no prejudicial error
requiring appellate reversal occurred with regard to thisissue inasmuch as the delay in sentencing
amounted to only threedays. . . [and] without ashowing by the appellant of resulting prejudice, any
error must be harmless.”) In short, thisissue is without merit.

Finally, the Defendant contends that his sentence is excessive, arguing that the trial court
erred infinding him to beaRange 11, persistent offender. When an accused challengesthe length,
range, or manner of service of a sentence, this Court has a duty to conduct ade novo review of the
sentence with a presumption that the determinations made by the trial court are correct. See Tenn.
Code Ann. § 40-35-401(d). This presumption is*“conditioned upon the affirmative showing in the
record that the trial court considered the sentencing principles and all relevant facts and
circumstances.” Statev. Ashby, 823 S.\W.2d 166, 169 (Tenn. 1991).

When conducting ade novo review of asentence, this Court mug consider: (a) the evidence,
if any, received at the trial and sentencing hearing; (b) the presentence report; (c) the principles of
sentencing and arguments as to sentencing alternatives; (d) the nature and characteristics of the
criminal conduct involved; (e) any statutory mitigaing or enhancement factors; (f) any statement
made by the defendant regarding sentenang; and (g) the potential or lack of potential for
rehabilitation or treatment. See Tenn. Code Ann. 88 40-35-102, -103, -210; State v. Brewer, 875
S.w.2d 298, 302 (Tenn. Crim. App. 1993); State v. Thomas, 755 S.W.2d 838, 844 (Tenn. Crim.
App. 1988).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that the trial court’ s findings of fact are
adequately supported by the record, then we may not modify the sentence even if we would have
preferred a different result. See State v. Pike, 978 S.W.2d 904, 926-27 (Tenn. 1998); State v.
Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).
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The Defendant was convicted of aggravated robbery, a Class B felony,? and aggravated
burglary, aClass C felony.® A defendant may be classified as apersistent offender upon afinding
that he has received “[alny combination of five (5) or more prior felony convictions within the
conviction classor higher, or within the next two (2) lower felony classes, where applicable.” Tenn.
Code Ann. 8§ 40-35-107(a)(1). Inthis case, the State put on proof that the Defendant has multiple
felony convictionsdating from the period 1977 through 1988. Thetrial court found that five of these
prior convictionswere Class D fel onies occurring on separate dates,* and at | east seven of themwere
Class E felonies® Accordingly, the trial court determined beyond a reasonable doubt that the
Defendant was a persistent offender with respect to the instant felony convictions, and therefore
subject to aRange Il sentence. Seeid. § 40-35-107(c). Thetria court subsequently sentenced the
Defendant to the minimum sentences availablefor aRange I11, persistent offender on Class B and
C felonies. See Tenn. Code Ann. § 40-35-112(c)(2), (3).

The Defendant now contends that the trial court erred, arguing that all but one of his prior
convictions would have been Class E felonies or misdemeanors had the underlying offenses been
committed after 1989, and that he therefore should be found to haveinsufficient prior felonies of the
relevant classesto be classified asapersistent offender with respect tohisinstant felony convictions.
In other words, the Defendant assertsthat thetrial court should have evaluated the classifications of
hisprior convictionsasif the underlying offenses had been committed after 1989 rather than before.
ThisCourt has previoudy rejected thisargument. See Statev. Wright, 836 S.W.2d 130, 136 (Tenn.
Crim. App. 1992). In Wright, the defendant contested the trial court's determination that he was a
career offender, using an argument identical to the Defendant’s. In regjecting this argument, this
Court noted that, “[w] hen cal culating the number of prior convictionsadefendant hasreceived, ‘[l
prior felony convictions including those occurring prior to November 1, 1989, shall be included .

"7 1d. (quoting Tenn. Code Ann. § 40-35-108(b)(2)). In light of this statutory provision, the
Wright panel determined that “[t]he legislature, in enacting [the career offender provision], was
aware that some offenses which were felonies under prior law were no longer felonies under the
[Criminal Sentencing Reform Act of 1989]. There appears to be no doubt that the legislature
intended to permit consideration of all prior felony convictions occurring during the defendant’s
life.” 836 SW.2d at 136. See also State v. Chris Billingsey, No. 01C01-9506-CC-00166, 1996
Tenn. Crim. App. LEX1S 304, at *16 (Nashville, May 16, 1996). The same analysis appliesto the
persigent offender provision. Accordingly, the trial court did not err in refusing to classify the
Defendant’ s prior convictions as though the underlying offenses had been committed after 1989.

2See Tenn. Code Ann. § 39-13-402(b).

3See Tenn. Code Ann. § 39-14-403(b).

A Convictionsfor multiple felonies committed as part of a single course of conduct within twenty-four (24)
hours constitute one (1) conviction for the purpose of determining prior convictions.” Tenn. Code Ann. § 40-35-
107(b)(4).

5At least five of these occurred on separate dates.

-7-



Therecord supportsthetrial court’ sdetermination that the Defendant isapersistent offender
with respect to the instant felony convictions, and therefore subject to Range 11l sentences. This
issueis, therefore, without merit.

TheDefendant’ sconvictionsof aggravated assault and theft arereversed and dismissed. The
judgment of thetrial court is otherwise affirmed.

DAVID H. WELLES, JUDGE



